UIdaho Law

Digital Commons @ UIdaho Law
Not Reported

Idaho Supreme Court Records & Briefs

1-24-2019

State v. Altes Appellant's Brief Dckt. 45939

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/not_reported

Recommended Citation
"State v. Altes Appellant's Brief Dckt. 45939" (2019). Not Reported. 5078.
https://digitalcommons.law.uidaho.edu/not_reported/5078

This Court Document is brought to you for free and open access by the Idaho Supreme Court Records & Briefs at
Digital Commons @ UIdaho Law. It has been accepted for inclusion in Not Reported by an authorized administrator
of Digital Commons @ UIdaho Law. For more information, please contact annablaine@uidaho.edu.

Electronically Filed
1/24/2019 10:45 AM
Idaho Supreme Court
Karel Lehrman, Clerk of the Court
By: Brad Thies, Deputy Clerk

ERIC D. FREDERICKSEN
State Appellate Public Defender
I.S.B. #6555
REED P. ANDERSON
Deputy State Appellate Public Defender
I.S.B. #9307
322 E. Front Street, Suite 570
Boise, Idaho 83702
Phone: (208) 334-2712
Fax: (208) 334-2985
E-mail: documents@sapd.state.id.us
IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
DAVID LLOYD ALTES, SR.,
)
)
Defendant-Appellant.
)
____________________________________)

NO. 45939-2018
TWIN FALLS CO. NO. CR-2014-10447
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Mr. Altes appeals from the district court’s order revoking probation. He asserts the
district court abused its discretion when it revoked his probation and executed his underlying
sentence of seven years, with three years fixed.

Statement of the Facts & Course of Proceedings
In November of 2014, the State charged Mr. Altes with possession of a controlled
substance and alleged that he was a persistent violator. (R., pp.35-37.) Pursuant to a plea
agreement, Mr. Altes pleaded guilty to possession of a controlled substance, and the State
dismissed the persistent violator charge and stipulated to a sentence of seven years, with three
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years fixed, with the district court retaining jurisdiction. (R., p.46.) The district court imposed a
sentence of seven years, with three years fixed, but retained jurisdiction. (R., pp.68-72.) After
Mr. Altes successfully completed a rider program, the district court suspended his sentence and
placed him on probation for three years. (R., pp.77-80.)
In June of 2017, the State filed a motion to revoke Mr. Altes’s probation. (R., pp.86-87.)
Mr. Altes subsequently admitted he violated his probation by breaking the law by possessing
methamphetamine. 1 (10/20/17 Tr., p.15, L.19 – p.16, L.1.) He also admitted that he failed to
provide a sufficient sample for drug testing and failed to turn in a signed sheet of hours proving
his community service. (10/20/17 Tr., p.16, L.2 – p.19, L.22.)
At the disposition hearing, the State recommended the district court revoke probation.
(3/6/18 Tr., p.7, L.23 – p.8, L.1.) Mr. Altes’s counsel noted that Mr. Altes had made progress in
that he been sober for a significant period of time, and he was working. (3/6/18 Tr., p.9, Ls.1418.) He also pointed out that several people wrote letters of support for Mr. Altes in which they
discussed how much progress he had made, and how he had changed for the better. (3/6/18
Tr., p.10, L.1 – p.11, L.21.) As such, defense counsel requested that the district court consider
retaining jurisdiction or placing Mr. Altes on probation.

(3/6/18 Tr., p.12, Ls.8-13.)

Subsequently, the district court revoked Mr. Altes’s probation and executed his underlying
sentence. (3/6/18 Tr., p.14, Ls.11-16; R., pp.118-21.) Mr. Altes filed a notice of appeal timely
from the district court’s Order on Motion to Revoke Probation and Order of Commitment.
(R., pp.123-26.)
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The State charged Mr. Altes separately with possession of methamphetamine in Case No.
CR42-17-6395; he entered an Alford plea to that charge on the same day he admitted to violating
his probation in this case. (10/20/17 Tr., p.3, L.11 – p.8, L.18.) In that case, the district court
imposed a sentence of two years, with one year fixed, and ordered that the sentence run
consecutive to Mr. Altes’s executed sentence in this case. (3/6/18 Tr., p.13, L.14 – p.15, L.3.)
2

ISSUE
Did the district court abuse its discretion when it revoked Mr. Altes’s probation and executed his
underlying sentence of seven years, with three years fixed?

ARGUMENT
The District Court Abused Its Discretion When It Revoked Mr. Altes’s Probation And Executed
His Underlying Sentence Of Seven Years, With Three Years Fixed
The district court is empowered by statute to revoke a defendant’s probation under
certain circumstances. I.C. §§ 19-2602, -2603, 20-222. This Court uses a two-step analysis to
review a probation revocation proceeding. State v. Sanchez, 149 Idaho 102, 105 (2009). First,
the Court determines “whether the defendant violated the terms of his probation.” Id. Second,
“[i]f it is determined that the defendant has in fact violated the terms of his probation,” the Court
examines “what should be the consequences of that violation.” Id. The determination of a
probation violation and the determination of the consequences, if any, are separate analyses. Id.
Here, Mr. Altes does not challenge his admissions to violating his probation. “[W]hen a
probationer admits a direct violation of his probation agreement, no further inquiry into the
question is required.” State v. Peterson, 123 Idaho 49, 50 (Ct. App. 1992). Rather, Mr. Altes
submits the district court abused its discretion by revoking his probation after those admissions.
“After a probation violation has been proven, the decision to revoke probation and
pronounce sentence lies within the sound discretion of the trial court.” State v. Roy, 113 Idaho
388, 392 (Ct. App. 1987). Appellate courts conduct a multi-tiered inquiry when an exercise of
discretion is reviewed on appeal. The court considers: “Whether the trial court: (1) correctly
perceived the issue as one of discretion; (2) acted within the outer boundaries of its discretion;
(3) acted consistently with the legal standards applicable to the specific choices available to it;
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and (4) reached its decision by the exercise of reason. Lunneborg v. My Fun Life, 163 Idaho 856,
863 (2018).
“The purpose of probation is to give the defendant an opportunity to be rehabilitated
under proper control and supervision.” State v. Mummert, 98 Idaho 452, 454 (1977). “In
determining whether to revoke probation a court must consider whether probation is meeting the
objective of rehabilitation while also providing adequate protection for society.” State v. Upton,
127 Idaho 274, 275 (Ct. App. 1995). The court may consider the defendant’s conduct before and
during probation. Roy, 113 Idaho at 392.
In this case, Mr. Altes submits that the district court abused its discretion by revoking his
probation because his probation was achieving its rehabilitative objective while providing
protection for society. Therefore, the district court did not reach its decision to revoke probation
through an exercise of reason. As defense counsel pointed out, Mr. Altes remained sober for
almost two years. (3/6/18 Tr., p.9, Ls.14-15.) Counsel also pointed out that Mr. Altes was
gainfully employed and had stable housing. (3/6/18 Tr., p.9, Ls.17-18.)
Additionally, several people wrote letters of support for Mr. Altes. One woman wrote
that she had known Mr. Altes for more than fourteen years, and she thought that Mr. Altes had
made good progress on probation. (R., p.111.) She wrote that he had “made changes for a better
life for himself,” and he was now a productive member of society. (R., p.111.) As an example,
she pointed out that Mr. Altes used to struggle to hold down a job, but he had been working for
the Livestock Commission for over a year. (R., pp.111-12.)
Another woman, who worked in the office at the Livestock Commission, wrote that,
while Mr. Altes “was not very friendly” when he first started working there in 2013, he had been
“pleasant to be around and seemed to have gotten himself together” since returning to work in
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2015. (R., p.114.) She also wrote that Mr. Altes was “jovial, polite and considerate of others.”
(R., p.114.) Similarly, another woman who worked with Mr. Altes said that she felt Mr. Altes
“had come a long ways” since he had been on probation. (R., p.116.) She wrote that Mr. Altes
was “feeling more confident in himself” and was showing a more compassionate side.
(R., p.116.)
At the disposition hearing, Mr. Altes said when he came back from completing his rider
program, he changed his residence and his phone number, and he had “really been trying.”
(3/6/18 Tr., p.12, Ls.21-24.) He also told the district court that, since going back to work, he had
been given more responsibilities and a pay raise. (3/6/18 Tr., p.12, L.24 – p.13, L.1.) He pointed
out that he had a rigorous work schedule, and he was trying to stay away from any criminal
activities. (3/6/18 Tr., p.13, Ls.2-6.) He also said he worked with brand inspectors that were
part of the Idaho State Police and two retired deputy sheriffs who were trying to help him.
(3/6/18 Tr., p.13, Ls.6-11.) Finally, he asked the district court to recognize the changes he had
made and not judge him solely on his past. (3/6/18 Tr., p.13, Ls.12-13.)
All of the information presented to the district court showed that Mr. Altes, despite his
violations, had made good progress while on probation. As such, the district court should have
continued him on probation or given him another opportunity to participate in a rider program.
As the letters of support indicated, Mr. Altes benefitted from his previous rider. Therefore,
Mr. Altes asserts the district court abused its discretion when it revoked his probation because it
did not reach its decision to do so through an exercise of reason.
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CONCLUSION
Mr. Altes respectfully requests that this Court vacate the district court’s order revoking
his probation and remand his case for a new disposition hearing.
DATED this 24th day of January, 2019.

/s/ Reed P. Anderson
REED P. ANDERSON
Deputy State Appellate Public Defender

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of January, 2019, I caused a true and correct
copy of the foregoing APPELLANT’S BRIEF, to be served as follows:
KENNETH K. JORGENSEN
DEPUTY ATTORNEY GENERAL
E-Service: ecf@ag.idaho.gov

/s/ Evan A. Smith
EVAN A. SMITH
Administrative Assistant

RPA/eas

6

